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Introduction

it is impossible to eliminate all risk, no matter what
terms you include in your lease.



The Fracking Process

Seismic Testing

Site Preparation and Construction

Well Drilling

Fracking

Extraction

Well Plugging and Reclamation



How to Use this Guide

Sample Lease Provisions

Marcellus Shale Lease Guide

                                                          
1 To this end, where sample lease provisions call for specific numbers, this 
guide uses the placeholder “[xx]”—implying that you or your attorney should 
fill in whatever number is most appropriate to your particular situation. 



Negotiating with a Landman

starting point

If any of the following provisions
conflict with or are inconsistent with
any of the printed provisions or terms
of this Lease, the following provisions
shall control.

New York
Times

Financial Issues



Mortgages and Property Values

if you have a mortgage on your
property, in most cases you must get the bank or
mortgage servicer’s approval before signing an oil or
gas lease

                                                          
2 See Ian Urbina, Rush to Drill for Natural Gas Creates Conflicts with 
Mortgages, N.Y. TIMES, Oct. 19, 2011. 
3 Andy Peters, Fracking Boom Gives Banks Mortgage Headaches, AM.
BANKER, Nov. 12, 2013. 
4 Michelle Conlin, Analysis: U.S. Drilling Boom Leaves Some Homeowners in 
a Big Hole, REUTERS, Dec. 12, 2013. 

Other Resources

Marcellus
Shale Lease Guide available at

Oil
and Gas at Your Door: A Landowner’s Guide to Oil
and Gas Development,
available at

Performance Standards available at

Landowner Toolkit

Information about Oil and Gas
Leasing for Surface Owners Who Also Own Their
Minerals available at

                                                          
5 The Center for Sustainable Shale Development, a nonprofit organization, has 
developed regional performance standards for use in Pennsylvania, Ohio, and 
West Virginia.  The standards are the result of a collaboration between 
industry leaders, such as Chevron and Shell, and environmental groups, such 
as the Environmental Defense Fund and the Pennsylvania Environmental 
Council, and may be voluntarily implemented by companies.   



Environmental and Health Issues

1. Acquisition of Baseline Information and Risk
Analysis

Description of Activity



Risks:

Potential Lease Terms:

                                                          
6 If baseline testing indicated existing contamination, you might be required to 
report that to a state or local agency, and potentially need to clean it up. 

                                                          
7 The agency responsible for regulating oil and gas activities in your state may 
maintain a list of certified consulting firms or laboratories.  For a thorough 
discussion of water quality testing, see Monitoring Water Quality in Areas of 
Oil and Natural Gas Development, prepared by the Colorado Water and 
Energy Research Center at the University of Colorado, Boulder.  The guide is 
available at: 
http://cwerc.colorado.edu/docs/cwerc_wellwater_monitoring_guide.pdf.



2. Limiting the Location and Scope of the Company’s
Operations

Description of Activity:

Risks:

                                                          
8 This list is derived from the parameters most frequently required under state 
baseline water testing laws. See William Cranch, et al., Emmett 
Environmental Law & Policy Clinic & Harvard Environmental Policy 
Initiative, Responding to Landowner Complaints of Water Contamination 
from Oil and Gas Activity: Best Practices (2014) 
http://blogs.law.harvard.edu/environmentallawprogram/files/2014/05/Landow
ner-Complaints-Water-Contamination_Oil-and-Gas-Activity_FINAL.pdf, as 
well as the recommendations of the Colorado Water and Energy Research 
Center, see note 7 above.  Depending on the local geology where you live, it 
might be important to test for other parameters, too. 

Note: You can obtain the help of experts, such as a
county soil and water district employee, in
identifying sensitive areas where drilling should be
avoided.

Potential Lease Terms:

                                                          
9 It is also important to limit the location of the Company’s operations if you 
have a mortgage on your property or think you might someday want to sell to 
someone who would need to get a mortgage.  In particular, you should specify 
that the well pad and other equipment be placed at least 300 feet away from 
any occupied structure.  The placement of a well pad within 200 feet of a 
house is probably inconsistent with section 39.4(i) of Freddie Mac’s Single-
Family Seller/Servicer Guide.  In addition, Federal Housing Authority 
guidance for appraisers specifies that “No existing dwelling may be located 
closer than 300 feet from an active or planned drilling site.  Note that this 
applies to the site boundary, not to the actual well site.”  HUD, Valuation 
Analysis for Single Family One- to Four-Unit Dwellings (4150.2) at 2-2(D).  
If you have a mortgage on your property, you should consult with your bank 
or mortgage servicer before signing an oil or gas lease. 



and/or

and/or

                                                          
10 The minimum setback required by law varies from state to state, and may be 
measured from a well, well site boundary, and/or specific well operation or 
equipment to a residence or habitable structure.  (Fewer states specify 
setbacks from agricultural buildings.)  In some states setback requirements 
differ based on whether a well site is in an “urbanized area,” disturbs a 
specified amount of surface area or uses a threshold quantity of water, and can 
be reduced with the consent of the landowner.  Minimum setbacks range from 
100 feet (in non-urbanized areas in Ohio) to 300 feet (in New Mexico and less 
populated areas in Michigan), to 500 feet (in Illinois and Pennsylvania), to 
625 feet (for horizontal wells that trigger land disturbance or water use 
thresholds in West Virginia), to 1,000 feet (in Maryland).  Some cities and 
counties are adopting regulations that require larger setbacks, e.g., 750 feet (in 
Santa Fe) and 1,500 feet (in Dallas and Flower Mound, a municipality in 
Texas). 



and/or

and/or

and/or

3. Seismic Testing

Description of Activity:

Risks:



Potential Lease Provisions:

(Note: The issue of financial
                                                          
11 Several states, such as Colorado and Wyoming, require financial assurances 
related specifically to costs arising from seismic-testing, such as plugging shot 
holes and surface reclamation. 

assurances is addressed further below in the section
on reclamation and bonding.)

(Note: This issue is covered by the lease language
provided in the section above on limiting the
location and scope of the Company’s activities.)

If you prefer the Company to use vibroseis or thumper
trucks

choose vibroseis or thumper trucks

In the event that you do not prohibit the use of explosives
during seismic testing



If you prefer the Company to use helicopters instead of
trucks

Risks:

Potential Lease Provisions:

4. Monitoring and Maintenance of Water, Soil, and
Air Quality

Description of Activity:

Risks:



Potential Lease Terms:

                                                          
12 The Company might try to include a non-disclosure or confidentiality 
clause.  As discussed below, you should not agree to such a clause.  At a 
minimum, you can make it clear that such a clause does not apply to testing 
results.

                                                          
13 Tracers are molecules such as synthetic DNA or “nano-rust” that are safe 
and similar to naturally occurring substances.  Their use is still a relatively 
new practice, but is required under the Dallas, Texas, gas drilling ordinance. 
14 Many states do not require that operators perform follow-up water quality 
tests.  Even those that do mandate such tests may require them only for a short 
time after well completion.  North Carolina recently amended its oil and gas 
laws to require five follow-up tests instead of two, and may provide a model 
to be used in setting the testing intervals for your lease.  The tests must occur 
“at six months, 12 months, 18 months, and 24 months after production has 
commenced and a test within 30 days after completion of production activities 
at the site.” 



If you decide to require the use of tracers

5. Roads

Description of Activity



Risks:

Potential Lease Terms:

Note: You should check with the local fire
department, county engineer, and/or planning
commission to determine that the road will be
constructed with sufficient turnaround space for
emergency vehicles.

                                                          
15 For example, Ohio state regulations require that, “[w]here the access road is 
in excess of one hundred fifty feet in length, turnaround areas shall be located 
as practical based on the existing site conditions.” 

(Note: This issue is covered by the lease language
provided in the section above on limiting the
location and scope of the Company’s activities.)



6. Fencing

Description of Activity:

Risks:

How to Protect Yourself:



7. Noise

Description of Issue:

Risks:

Potential Lease Provisions

                                                          
16 In some instances, companies involved in oil and gas production have asked 
landowners to sign permanent “noise and nuisance easements,” which—
presumably in exchange for a payment—give the company the right to impose 
“noise, dust, light, smoke, odors, fumes, soot or other air pollution, vibrations, 
adverse impacts or other conditions or nuisances which may emanate from or 
be caused by [the company’s] operations” on the landowner.  Entering such an 
agreement would substantially decrease a landowner’s ability to seek 
mitigation of or compensation for noise or other listed nuisances.  See Mike 
Lee, Drillers Use Novel “Nuisance Easement” to Address Well Site 
Criticisms, Energy Wire, June 5, 2014, available at
http://www.eenews.net/energywire/stories/1060000764.
17 In some jurisdictions, such as Dallas, Flower Mound, and Santa Fe, certain 
well development activities are limited to daytime hours. 
18 Noise mitigation requirements in some states and locales distinguish 
between urban, residential, agricultural, rural, or other areas.  For example: (i) 
quiet design mufflers are required for non-electric operated motors and 

e.g.,

and/or

and/or

and/or
                                                                                                    

engines within 400 feet of a building in a rural, agricultural or residential area 
in Colorado; (ii) 30 foot noise reduction blankets are required for wells within 
2,000 feet of a protected use in Dallas; and (iii) sound-absorbent enclosures 
and mufflers are required for compressors with over 150 horsepower in 
Michigan.  You can choose to require mitigation features like screening and 
mufflers regardless of the type of area in which you are located, and you can 
make these measures mandatory in your lease. 



8. Development of theWell Site

Description of Activity:

Risks:

Potential Lease Provisions:

(Note: This issue is covered by the lease
language provided in the section above on limiting
the location and scope of the Company’s activities.)

                                                          
19 As indicated in footnote 9, above, the placement of a well pad within 300 
feet of a dwelling raises serious concerns if you have a mortgage or ever 
attempt to sell your land to someone who would need to obtain a mortgage. 



9. Drilling and Fracking

Description of Activity:

Risks – Hazardous Substances:

How to Protect Yourself:

                                                          
20 In addition, standard mortgage documents prohibit “the presence, use, 
disposal, storage, or release of any Hazardous Substances” on the mortgaged 
property.  If you have a mortgage on your property, you should consult with 
your bank or mortgage servicer before signing an oil or gas drilling lease. 



                                                          
21 A number of states now require companies to disclose the chemicals used in 
fracking fluids.  Others, however, have not adopted such a disclosure 
requirement.  Even in those states that do require disclosure, some allow 
companies to limit disclosure to protect trade secrets. 
22 Even when companies assert trade secret protection for chemical 
information, some states, including Arkansas, Colorado, Ohio, Pennsylvania, 
and Texas, explicitly provide that such information must nonetheless  be 
shared with medical personnel. 

Note: Lease provisions regarding other types of
testing, such as water and soil, are included above
in the sections covering acquisition of baseline
information and maintenance of water quality.

                                                          
23 Watch out for provisions elsewhere in the lease that restrict your ability to 
share information received from the Company.  Any confidentiality, 
nondisclosure or related clause in the lease should be amended to reflect that 
the restriction on sharing information does not apply where human or animal 
health and safety are at issue. 



Risks – Water Use:

How to Protect Yourself:

Note: One potential downside to this approach is
that it will mean more trucks driving to and from
the well site.

Risks – Air Pollution:



How to Protect Yourself:

10. Disposal of Flowback (Wastewater)

Description of Activity:



Risks:

How to Protect Yourself:

Note: One potential short term downside to this
approach is that it will mean more trucks driving to
and from the well site. This nuisance may be
considered less dangerous than the problems an
impoundment pit presents.

                                                          
24 For properties with mortgages, another reason to avoid impoundment pits is 
that standard mortgage documents prohibit “the presence, use, disposal, 
storage, or release of any Hazardous Substances” on the mortgaged property.  
In addition, Federal Housing Authority guidance for appraisers provides that 
properties with “slush pits” for drilling mud are ineligible for FHA mortgage 
insurance.  HUD, Valuation Analysis for Single Family One- to Four-Unit 
Dwellings (4150.2) at 2-2(E).  If you have a mortgage on your property, you 
should consult with your bank or mortgage servicer before signing a gas lease. 

Risks:

How to Protect Yourself:

Note: This fencing provision is covered by the lease
language provided in the section above on fencing.

Note: The last issue is covered by the lease language
provided in the section above on limiting the
location and scope of the Company’s activities.



Risks:

How to Protect Yourself:

Note: One potential downside to this approach is
that it will mean more trucks driving to and from
the well site.

Note: The last issue is covered by the lease language
provided in the section above on limiting the
location and scope of the Company’s activities.



11. Extraction of Oil or Gas

Description of Activity:

Risks:

How to Protect Yourself:

Note: The last issue is covered by the lease language
provided in the section above on limiting the
location and scope of the Company’s activities.



12. Pipelines

Description of Activity:

Risks:

How to Protect Yourself:

Note: The last issue is covered by the lease language
provided in the section above on limiting the
location and scope of the Company’s activities as
well as in the section on roads.



If you would like the pipeline to be buried

                                                          
25 State law often requires pipelines to be buried at a minimum depth; if you 
would like them to be buried deeper than that, you should specify that in the 
lease. 

13. Compressors

Description of Activity:

Risks:

Potential Lease Provisions:

Note: This issue is covered by the lease language
provided in the section above on Noise.

Note: This issue is covered by the lease language
provided in the section above on air pollution in
connection with Drilling and Fracking.



Note: This issue is covered by the lease language
provided in the section above on monitoring and
maintaining water, soil, and air quality.

Note: The last issue is covered by the lease language
provided in the section above on limiting the
location and scope of the Company’s activities.

14. Separators and Dryers

Description of Activity:

Risks:

How to Protect Yourself:

Note: This issue is covered by the lease language
provided in the section above on monitoring and
maintaining water, soil, and air quality.

Note: This issue is covered by the lease language
provided in the section above on limiting the
location and scope of the Company’s activities.

15. InjectionWells

Description of Activity:



Risks:

Potential Lease Provisions:

                                                          
26 For properties with mortgages, another reason to avoid injection or disposal 
wells is that standard mortgage documents prohibit “the presence, use, 
disposal, storage, or release of any Hazardous Substances” on the mortgaged 
property. 
27 See Molly Hennessy-Fiske, Oklahoma Earthquakes Linked to Injection 
Wells, L.A. TIMES, Mar. 27, 2013, available at
http://www.latimes.com/news/nation/nationnow/la-na-nn-oklahoma-quakes-
fracking-20130327,0,7788391.story; see also Mike Lee, Ohio Pushes Other 
Oil-Producing States on Seismic Rules, ENERGY WIRE, May 21, 2014, 
available at 
http://www.eenews.net/energywire/2014/05/21/stories/1059999965 (noting 
Ohio’s restrictions on wastewater wells associated with oil and gas operations 
because of earthquake activity). 

16. Waste Management

Description of Activity:

Risks:

How to Protect Yourself



17. Monitoring the Company’s Activities

Description of Activity:

Risks:

How to Protect Yourself:



18. Prohibiting Surface Operations

Description of Activity:

How to Protect Yourself:

insert
appropriate Seismic Testing Activities provisions



General Lease Provisions

19. Reclamation and Bonding

Description of Issue:

Risks:

Potential Lease Terms:

                                                          
28 Examples of the amount of financial assurances required by state or local 
laws, which often apply the guarantee to general compliance with applicable 
laws and regulations in addition to compliance with plugging and/or 
reclamation requirements, include the following: $3,000/gas production well 
(Arkansas); $5,000/well (Ohio); $5,000 - $10,000/well + $1/ft. depending on 
the county in which the well is located (New Mexico); $10,000 - 
$20,000/well, depending on the depth of the well (Colorado, Wyoming); 
$10,000 - $30,000/well, depending on the depth of the well (Michigan); 
$50,000/well (Dallas, for horizontal wells in West Virginia); $50,000/well or 
the estimated cost of closure, whichever is greater (Maryland). 
29 To help ensure that original conditions are restored, consider documenting 
the original, pre-lease condition of your land, via photographs, videos, plans, 
written descriptions or other means, to create a record that you and the 
Company agree represents conditions prior to the commencement of any work 
under the lease.  You can require that the Company assist in developing and/or 
financing this record of original conditions prior to beginning work on your 
property.   



20. Insurance, Indemnification, and Assignments

Description of Issue:

Risks:

Insurance

Potential Lease Terms:

                                                          
30 Types of insurance coverage required by state and local laws and 
regulations include: commercial general liability; environmental impairment 
or pollution legal liability; explosion and collapse coverage; control of wells; 
worker’s compensation; employer’s liability; automobile liability; and 
umbrella or excess liability. 



your

                                                          
31 Examples of minimum required coverage for general liability policies, 
typically measured per occurrence, include: $1-$2 million (Colorado and 
Dallas respectively); $5 million (Ohio with respect to horizontal wells); $10 
million (Santa Fe); and $25 million (Flower Mound). 
32 Examples of required levels of environmental insurance, measured per loss 
or per occurrence, include: $1 million (Maryland); $10 million (Dallas, Santa 
Fe); and $25 million (Flower Mound). 



Indemnification

Potential Lease Terms:



Assignments

Potential Lease Terms:

                                                          
33 Even with such a provision in your lease, if the Company enters bankruptcy, 
the lease may be assigned to another company without your consent.   



21. Violation of Lease Terms and Applicable Laws

Description of Activity:

Risks:

Potential Lease Terms:

22. Non Disclosure Agreements

Description of Activity:

Risks:



Potential Lease Terms: 23. Duration of Lease, Lease Extensions, and Renewals

Description of Issue:

Risks:

capable
                                                          
34 See Ellen M. Gilmer, Utica Landowners Parsing Contracts after 
Chesapeake Court Victory, ENERGYWIRE, Jun 19, 2014 (quoting samples of 
standard lease language from Chesapeake Appalachia and Range Resources 
that give the companies the option to unilaterally extend a lease on the same 
terms). 



Potential Lease Terms:

Risks:

Potential Lease Terms:



Notes
Notes




