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PURPOSE 
 
This Guidebook helps Alaska Native tribes and individuals navigate the 
process of applying to have land held in trust.  It summarizes and 
explains the applicable federal regulations as well as guidance in a fee-
to-trust handbook published by the Bureau of Indian Affairs. 
 
In an appendix, this Guidebook provides a Model Application—a 
template which Alaska applicants can use a starting point for their own 
applications.  Naturally, each application will be unique based on the 
individual or tribe’s needs and the land parcel at issue.  At the same 
time, both the Guidebook and Model Application provide examples of 
application contents to inform applicants.   
 
This Guidebook and Model Application are not intended to be 
comprehensive, scholarly discussions of fee-to-trust acquisitions.  
Instead, they are practical resources designed to introduce the reader to 
this topic, help them understand some of the benefits and disadvantages 
of trust land acquisitions, and explain step-by-step how to craft a fee-to-
trust application.  
 
 
 
Legal Disclaimer 
 
This Guidebook is not intended to operate as a substitute for legal 
representation and does not create an attorney-client relationship.  Each 
trust lands application presents its own unique challenges and 
circumstances.  If you wish to consult with a NARF attorney when 
deciding whether to move forward with a trust lands application, please 
see the contact information listed above.  Neither NARF, the Clinic, nor 
any of the authors assumes any liability for the actions taken (or not 
taken) by any party in reliance on this Guidebook. 
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I. INTRODUCTION 

Fee-to-trust acquisitions transfer land to the United States, which then holds it in trust for the 
benefit of an Indian tribe or individual.1  After years of legal and policy debates about whether 
Alaska Natives may apply to have their land held in trust, they may now do so.  This history 
means that trust acquisitions are relatively new in Alaska, though there have been numerous 
acquisitions in the lower 48 states. 
 
Land held in trust becomes “Indian Country.”  This designation gives tribes increased 
governmental authority over activities currently handled by the state, such as managing resources 
and regulating subsistence hunting and fishing.  The additional authority also allows tribes to 
exercise their sovereign legislative, regulatory, and adjudicatory powers.  Specifically, trust lands 
are not subject to state or local taxes, and tribes have increased control over services and law 
enforcement on trust lands. 
 
To have land taken into trust, Alaska Natives—tribes or individuals—will need to submit 
applications to the Alaska Regional Office of the Bureau of Indian Affairs (BIA), which is a 
division of the U.S. Department of the Interior (DOI).  That office will review applications 
pursuant to a set of criteria outlined in federal regulations.2  While past applications have varied 
in length, these applications can be relatively short (no more than a dozen pages or so). 
 
This Guidebook addresses considerations when deciding whether to apply for a trust land 
acquisition, as well as eligibility and how to apply.  The Appendix of this Guidebook is a Model 
Application to assist tribes and individuals in writing their applications to transfer lands into 
trust.  This Guidebook and the Model Application provide some examples and lessons learned 
from acquisitions in the lower 48 states.  But, as much as possible, the Guidebook and Model 
Application are tailored to the needs and circumstances likely to be most relevant to Alaska 
Natives. 
 
This Guidebook and the Model Application do not directly address gaming-related acquisitions.  
However, many acquisitions in the lower 48, including some examples in this Guidebook, have 
involved gaming (subject to the Indian Gaming Regulatory Act3).  This Guidebook and the 
Model Application note where examples from such gaming acquisitions may be relevant for 
Alaska Natives.  
 

A. How to Use This Guidebook  

The Guidebook begins with an explanation of fee-to-trust acquisitions and eligibility.  It then 
discusses the history of the process that is relevant to Alaska including an explanation as to why 
trust acquisitions have been rare in the state.  Next, in Section IV, the Guidebook explains the 
criteria used by BIA in assessing fee-to-trust applications. 

Section IV is where this Guidebook walks through the elements of a fee-to-trust application, 
following the regulatory criteria.  Applicants can structure their applications by addressing those 
criteria one at a time, as in the Model Application (Appendix).  In fact, Section IV has headings 
that match those used in the Model Application. 
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Finally, the Guidebook discusses what applicants should expect after applying, including that 
BIA will solicit comments from state and local governments, and that parties can challenge, or 
“appeal,” BIA decisions on fee-to-trust applications.   

B. How to Use the Model Application  

The Model Application, which is in this Guidebook’s Appendix, is a template for future 
applications.  It is not a complete, usable application by itself.  Future applicants will need to 
tailor the Model Application to reflect their own needs and circumstances.  Indeed, each actual 
application to have land taken into trust will be unique due to the differences between parcels of 
land and the varying needs of tribes and individuals to have the land acquired into trust. 

However, the Model Application can help applicants understand the type of information that 
needs to be included.  As mentioned above, headings in the Model Application match those in 
Section IV of the Guidebook.  Applicants can look to the Guidebook for a discussion of why 
those sections are included in the Model Application and further explanation of how BIA 
evaluates the information provided in the application.   

C. Resources  

While applicants should be able to prepare much of the application without the aid of lawyers or 
other professionals, expert assistance may be useful for a few aspects of the application.  Most 
importantly, describing the relevant land parcel may require an applicant to hire a professional 
land surveyor. 

In addition, if an individual or tribe is submitting an off-reservation application (see Section 
II.A.1.) for business purposes, the applicant will need to include a business plan that covers 
anticipated economic benefits.4  Applicants may, therefore, want to engage a consultant to assist 
in drafting this business plan.  

Otherwise, applicants may—but are not required to—hire an environmental professional to 
prepare a so-called “Phase I Environmental Site Assessment.”  (See more on environmental site 
assessments below in Sections IV.H.9 and V.C.) 

Finally, if possible, applicants may want to inquire about potential legal assistance in the event of 
opposition to their applications from the State of Alaska or local governments.  As part of the 
application process, BIA must give notice of the application to Alaska and any relevant local 
governments, who then may submit comments potentially opposing the requested trust 
acquisition.  If available, legal assistance could help tribes respond to any such opposition. 

D. What is Fee Land and Trust Land? 

When many people think of ownership, what comes to mind is likely the legal concept of “fee” 
or “fee simple” ownership.  The terms fee or fee simple are broad and can refer to both Indian 
and non-Indian owners.  The owner of fee land has an absolute right to use the land including 
being able to possess it, dispose of it, and keep others from accessing it.5  The federal 
government does not typically play a role in the management of fee land.6  These lands can be 
owned by a tribe or an individual tribal member.7   



Putting Land in Trust: A Guidebook for Alaska Native Tribes and Individuals 

4 

Importantly, fee land is not Indian Country even when it is owned by an individual Indian or 
tribe.  Similarly, the power of tribal governments is more limited on fee land than trust land.8 
 
When land is placed into trust, however, it becomes Indian Country and tribal governments have 
greater authority over the land.9  Placing parcels into trust may also make the land eligible for 
certain federal programs and services.10  The United States holds title to trust lands for the 
benefit of a tribe or individual Indian.11  For more discussion of the benefits and disadvantages 
of taking land into trust, see Section III.   
 

E. What is Fee-to-Trust Land Acquisition? 

In a fee-to-trust (or “land into trust”) acquisition, an Indian tribe or individual transfers land title 
to the United States, which then holds the land in trust for the benefit of that tribe or individual.  
As stated above, even though the United States holds the title, this transfer results in the tribe 
having greater authority over the land. 
 
Unless Congress mandates the acquisition, tribes need to apply to have their fee lands placed in 
trust, and the BIA has discretion over whether to grant those applications, guided by certain 
criteria as discussed below.12  (Regarding the amount of land, there is no minimum or maximum 
amount that can be taken into trust.) 
 
As of May 2021, the U.S. government held approximately 55 million surface acres in trust for 
the benefit of federally recognized Indian tribes.13  Nearly all of that land is in the lower 48 states 
because, for decades, Alaska Natives had been categorically excluded from fee-to-trust 
acquisitions. 
 
There are different types of such acquisitions: [1] mandatory, [2] on-reservation and [3] off-
reservation (see Section II).14  For Alaska Natives, the most common type applicable to their 
circumstances will likely be off-reservation acquisitions.   
 

F. History of Fee-to-Trust Acquisitions in Alaska   

For much of the time since Congress authorized fee-to-trust acquisitions, Alaska Natives were 
not eligible for them.  This section outlines a brief history of statutes and agency documents that 
have affected trust lands in Alaska.  It also walks through the history of claims on land by Alaska 
Natives to explain why this type of land transfer has only recently become available.  
 
Alaska Natives have occupied, utilized, and stewarded the land now known as Alaska since time 
immemorial.  The United States acquired the territory from the Russian Empire in 1867.  Within 
the Treaty of Cession, tribes were placed under the laws and regulations of the United States.15  
Two Organic Acts, in 1884 and 1900, provided that the occupancy and use of lands by Alaska 
Natives was not to be disturbed.16  While both Organic Acts did not disturb possession, the 
United States Supreme Court in Tee-Hit-Ton Indians v. United States held these acts did not 
grant Alaska Natives permanent ownership but rather “retain[ed] the status quo until further 
congressional or judicial action was taken.”17  Later acts of Congress—the Alaska Native 
Allotment Act18 (1906) and Alaska Native Townsite Act19 (1926)—conveyed restricted land 
titles to Alaska Natives,20 but both were repealed.   
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In 1934, Section 5 of the Indian Reorganization Act (IRA) granted authority to the Secretary of 
the Interior to take land into trust.21  The IRA did not initially apply to Alaska,22 but only two 
years later, in 1936, Congress amended the law to make it applicable to the Territory.23 
 
In 1971, Congress enacted the Alaska Native Claims Settlement Act (ANCSA),24 which 
extinguished aboriginal titles to land along with some use and occupancy rights.25  This Act also 
did away with all reservations except the Annette Island Reserve.26  ANCSA was a 
“comprehensive statute designed to settle all land claims by Alaska Natives.”27  The law created 
corporations to receive title to the land, and Alaska Natives received stock in those 
corporations.28  As part of settling the land claims, ANCSA repealed the 1906 Alaska Native 
Allotment Act.29   
 
However, ANCSA did not expressly repeal Section 5 of the IRA.30  In 1976, the Federal Land 
policy Management Act (FLPMA) repealed the Alaska Native Townsite Act and rescinded the 
DOI Secretary’s authority to establish reservations in Alaska.31  But FLPMA, similarly, did not 
expressly repeal Section 5 of the IRA in Alaska.32   
 
In addition to the statutes that granted and removed land claims to Alaska Natives, DOI also 
more recently changed its long-standing position that Alaska lands could not be taken into trust.  
Specifically, today the Secretary has the authority to grant land-into-trust applications,33 but this 
was not always the case.  In a 1978 memorandum (Fredericks Memorandum) Associate Solicitor 
– Indian Affairs, Thomas Fredericks, concluded that land-into-trust acquisitions in Alaska would 
contravene Congressional intent behind ANCSA.34  Accordingly, DOI’s 1980 regulations 
governing the acquisition of land into trust excluded Alaska (the “Alaska Exception”).35  
 
The Alaska Exception stayed in place until 2013, when four Alaska Tribes successfully 
challenged the policy as discriminatory in federal court.36  In 2014, DOI issued a final rule 
removing the Alaska Exception.37  Then, in 2017, the DOI Solicitor issued a memorandum 
addressing whether ANCSA and FLPMA or recent Supreme Court cases had limited the 
Secretary’s discretion to conduct fee-to-trust land transfers in Alaska.38  The Solicitor 
specifically noted neither ANCSA nor FLPMA revoked the Secretary’s discretionary authority to 
take lands into trust in Alaska through Section 5 of the IRA.39  ANCSA did not “prohibit the 
creation of any trusteeship or new reservation proclamation in Alaska beyond the settlement”; 
therefore, ANCSA does not limit Section 5 of the IRA or the Secretary’s discretion.40  Although 
the Trump-era DOI withdrew the 2017 memorandum,41 the Biden Administration reinstated it. 42  
As of the publication of this Guidebook, DOI regulations and agency memoranda all support the 
Sectary’s authority to place land from Alaska into trust. 
 
Due to the Alaska Exception and debate around it, little land in Alaska has been placed into trust.  
As of the writing of this Guidebook, one trust application has been approved43 and several others 
have been filed.44  With the application process now open to Alaska Natives, this Guidebook 
explains how to apply, and it helps individuals and tribes determine if placing land into trust is 
right for their needs.   
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The following sections explain the process of taking lands into trust, including the various types 
of acquisitions and how BIA analyzes applications.  The Guidebook then discusses potential 
benefits, disadvantages, and other factors to consider when deciding whether to apply to have 
land held in trust.  
 
II. TYPES OF ACQUISITION  

There are three types of land-into-trust acquisitions, and each has a separate operating procedure.  
The following sections will define the three types and help readers understand what type of 
acquisition is most suited to their needs.  A tribe may also place land into trust for the purposes 
of creating a gaming establishment, but this Guidebook will not address the requirements for that 
type of land acquisition.45  The majority of land acquisitions in Alaska will be off-reservation.  
 
Land can be taken into trust either through discretionary or mandatory acquisition, and there are 
two types of discretionary acquisitions: off-reservation and on-reservation. 
 

A. Discretionary Trust Acquisitions 

These are the acquisitions for which tribes or individuals must apply, and which the BIA has 
discretion to grant or deny.  As discussed below, federal regulations govern the BIA’s procedure 
and criteria for deciding whether to grant these acquisitions.46  The criteria for assessing on- and 
off-reservation acquisitions mostly overlap. 
 

1. Off-Reservation 

Land is considered off-reservation when it is “located outside of and noncontiguous to the tribe’s 
reservation, and acquisition is not mandated.” 47  Any lands that are not inside or directly next to 
a tribe’s reservation fall under this type of acquisition.  As mentioned above, off-reservation 
acquisitions are likely to be the most common in Alaska and the Guidebook will focus on this 
type. 
 

2. On-Reservation 

For land to be taken into trust as an on-reservation acquisition, it must be located “within or 
contiguous to an Indian reservation, and the acquisition is not mandated.”48  Presently, the only 
reservation in Alaska is the Annette Island Reserve established for the Metlakatla Indian 
Community.  Therefore, it is more likely that lands in Alaska will be subject to the off-
reservation acquisition process.   
 

B. Mandatory Trust Acquisitions 

Given the current state of the law, mandatory trust acquisitions are unlikely to occur within 
Alaska.  In a mandatory trust acquisition, Congress directs the Secretary to take lands into trust 
for a tribe.49  Unlike the other forms of land acquisition, the Secretary does not have discretion 
on whether or not to take the land into trust.  A recent example of this type of acquisition is the 
purchase of 200 acres for the newly federally recognized Little Shell Band of Chippewa Indians 
in Montana that were then put into trust.50  After Congress directs the Secretary to make such an 
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acquisition, a tribe may need to submit a written request to have BIA commence the 
acquisition.51   
 
The next section will address potential benefits, disadvantages, and other factors that Alaska 
Native individuals and tribes should consider when deciding whether to submit a fee-to-trust 
application.  
  
III. DECIDING WHETHER TO HAVE LAND TAKEN INTO TRUST  

There are many potential benefits to tribes and individuals that choose to have land taken into 
trust, but there can also be disadvantages and other considerations that should be taken into 
account.  Not every factor of taking land into trust will be relevant to each application, but this 
Section provides a starting point to analyze whether to apply for fee-to-trust acquisitions.  
 

A. Benefits  

1. Law Enforcement and Tribal Jurisdiction  

One of the main benefits of having land taken into trust is that it affirms tribal sovereign power 
over those lands.  Land held in trust is considered Indian Country.52  This designation grants 
tribes more authority over the land than a traditional landowner would have, including over 
exclusion and enforcing laws.  Tribes would also have enhanced authority over public safety.   

Alaska is one of the states governed by Public Law 83-280 (commonly referred to as Public Law 
280) which affects the balance of power between the state and tribe in Indian Country.  Even 
after land is taken into trust, the state of Alaska and any local government will maintain criminal 
jurisdiction as well as limited civil jurisdiction.53  However, the tribal government would also 
have concurrent jurisdiction over Indians, including those who are not members of the tribe, and 
authority to provide law enforcement services on the trust land.54  By taking land into trust, tribes 
gain enhanced authority over public safety including criminal jurisdiction over Indian offenders 
on trust lands.55  Additionally, a tribe’s civil authority over non-members is at its highest within 
Indian Country, including on trust lands.56   

Once land is taken into trust, tribes can exercise their sovereignty in many ways including by 
assessing a tax within the trust land as well as creating and enforcing traffic ordinances and 
business and environmental regulations.57  Trust lands also do not need to comply with zoning 
requirements established by state and local governments; therefore, the tribe or individual has 
more choice in the permitted uses of the land.58  Nor are trust lands subject to state eminent 
domain powers.59  An increase in control over the permitted uses of land can also help tribes to 
meet housing needs for their members.  Trust land acquisition can allow tribes to gain suitable 
building areas for affordable housing for its members.60   

2. Tax Benefits  

Tribes do not pay state or local property taxes on land taken into trust.61  This is referred to as 
having land taken off the tax roll.  BIA analyzes any impacts of this change.  However, in 
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practice, this issue may not arise for many Alaska Natives, because only a small portion of 
Alaska is subject to state or local property tax.62   

3. Natural Resources and Subsistence Activities  

After lands have been transferred into trust, tribes have greater regulatory authority when it 
comes to natural resources and subsistence activities.  As will be further discussed in Section IV, 
tribes can apply for a fee-to-trust acquisition for cultural and recreation purposes.63  This can 
include protecting sacred sites, such as pilgrimage areas.64  In addition to protecting important 
cultural lands, taking land into trust also gives tribes more control over recreational hunting and 
fishing on the land.65  This additional control can assist the tribe in preserving natural resources 
and assuring subsistence activities for their members.   
 

4. Restraint on Alienation (Conveyance) of Land  

When land is taken into trust, ownership goes to the federal government for the benefit of the 
individual Indians or tribe.  Because of this transfer of ownership, there is a restraint on 
alienation,66 which is the ability to sell or transfer title of the property to someone else.  These 
limitations can help to preserve tribal homelands for current and future generations.   
 

5. Economic Incentives and Federal Programs  

Putting land in trust can give rise to economic benefits, including expanded eligibility for federal 
grant or housing programs.  For instance, BIA’s Office of Indian Energy and Economic 
Development has outlined several potential economic benefits available to trust land, including: 
New Market Tax Credits, Indian Employment Tax Credits, Tax-Exempt Financing, Discounted 
Leasing Rates, Federal Contracting Preferences, State/County Land Use Exemption, and Foreign 
Trade Zone Customs Duty Deferral, Elimination or Reduction.67  Not all of these benefits will 
likely be available for all applicants and can depend on how the land will be used.  As an 
example, tribes can issue tax-exempt debt involving trust land if the money is financing an 
exercise of an essential governmental function.68  Similarly, Indian Employment Tax Credits 
may be a benefit depending on a tribe’s plans for the land, as non-Indian businesses are eligible 
to receive tax credits for creating jobs for tribal members.69  Additionally, economic incentives 
can also include economic development.  This can take different forms for many tribes but can 
include setting up shops or other businesses.70   
 

B. Disadvantages 

1. Restrictions on Alienation 

While restricting alienation (the sale or transfer of the land) can be a benefit in terms of 
maintaining tribal control over land, some individuals and tribes may view it as a disadvantage.  
Generally, once land is taken into trust, approval from DOI may be required to mortgage or place 
a lien against the parcel.71  Thus, while it is possible to mortgage some trust lands, it may be 
more challenging to find a lender because the lender cannot foreclose or place a lien on the 
property as collateral for the loan.72  
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2. Adjustments to Services 

Taking lands into trust may adjust the provision of services from state and local governments.  
Under Public Law 280, the state has concurrent criminal jurisdiction with tribes on trust lands.73  
Therefore, the state will continue to supply services like law enforcement.  While not a required 
element of applications, some tribes create agreements with local governments for the provision 
of services.74  For example, tribes can enter into agreements with the city or local government on 
providing utility and emergency services like water, wastewater, solid waste collection, fire 
protection, and emergency medical services.75  While the state maintains concurrent jurisdiction 
in some areas, taking lands into trust may necessitate working with local governments to develop 
agreements about necessary services to the area that is taken into trust.   
 

C. Other Considerations  

1. Split Estate 

A “split estate” occurs when the owner of the surface and the subsurface are different.  The 
subsurface estate remains dominant,76 meaning the subsurface owner has a right to reasonable 
access to the minerals below.77  Thus, the surface owner cannot wholly block the ability of the 
owner to access the subsurface. 

A parcel of land being subject to a split estate is not a barrier to placing land into trust.  In the 
past, DOI has taken parcels into trust subject to such parameters.78  When land subject to split 
estates is taken into trust, however, only the surface right is transferred to the U.S. government.  
The surface owner will not gain royalties or a stake in the subsurface estate.  Rather, subsurface 
owners will retain their dominant rights when surface land is put into trust.  Although this 
dynamic is not likely to have a strong influence on whether an individual or tribe decides to 
apply for a trust acquisition because it does not change the allocation of rights, surface owner 
applicants should be aware that the acquisition will not remove the subsurface owners’ rights.   

2. Alcohol and Marijuana Sales 

In Indian Country, alcohol sales must conform to both tribal and state law.79  States can enforce 
their permitting requirements for alcohol within the trust land.80  Federal laws related to 
marijuana would also apply, and marijuana remains a controlled substance under federal law. 81  
Jurisdictional impacts of alcohol and marijuana sales may affect an applicant’s decision to take 
land into trust.   
 

3. Land Staying in Trust  

After land is taken into trust, it stays in that status indefinitely.  There are presently no legal 
mechanisms to remove land from trust status.  As such, tribes and individual applicants should 
consider whether the permanence of the trust status fits their goals for the parcel.   
 
The next section will also cover some of the benefits of trust lands, including the opportunity for 
tribes to increase or enhance housing opportunities for their members.  It will also further explain 
the process of applying to put land in trust.   



Putting Land in Trust: A Guidebook for Alaska Native Tribes and Individuals 

10 

IV. APPLYING TO HAVE LAND TAKEN INTO TRUST 

If a tribe or individual decides that taking land into trust will serve their needs, the next step is to 
submit an application to BIA.  This Section walks through general information on the application 
process.  It then discusses the elements BIA analyzes when reviewing an application to assist 
applicants in developing the required information. 

BIA has issued a handbook on fee-to-trust acquisitions (Fee-to Trust Handbook) that describes 
the standard procedures used by the Bureau.82  This Section addresses portions of this handbook 
and how they impact the application process. 

The headings in this Section correspond to those in the Model Application, and they help to 
explain the information included within the Model.  As each land parcel and tribal or individual 
circumstance is unique, each application will be different.  Nonetheless, this section will explain 
the types of information that should be included to facilitate BIA’s review of the application.   

A. General Information on the Application Process  

A tribe or individual Indian that wants the United States to acquire land in trust status needs to 
file a written request with their regional Bureau of Indian Affairs office.83  The application does 
not need to be in a specific form, but this section, guided by BIA’s review criteria, covers what 
the application should include.84 
 

B. General Information on the Model Application  

The Model Application (Appendix) is a template.  Tribes and individuals will need to tailor its 
structure and content to meet their specific needs.  When possible (and when the documents are 
publicly available), the Model Application includes examples of certain sections of previous fee-
to-trust applications.  The Model Application is not designed with any particular tribe or piece of 
land in mind.  As there are very few pieces of land that have been taken into trust in Alaska, in 
explaining portions of the Model Application, this Guidebook sometimes refers to applications 
and adjudications from the lower 48 states.   
 

C.  Identification of Applicant 

BIA can only take land into trust from eligible parties.  This section discusses the IRA’s 
definition of ‘Indian’ and its impact on eligibility.  Then it addresses the eligibility of both tribes 
and individuals applying to have land taken into trust. 
 

1. Eligibility  

Eligibility as an ‘Indian’ will be straightforward to demonstrate for Alaska Native tribes due to 
the definition of ‘Indian’ in the IRA.  In 1936, the Alaska IRA extended Section 5 of that law to 
Alaska.85  Section 5 grants the Secretary discretion to acquire land, including surface rights to 
lands, “for the purpose of providing land for Indians.”86  The definition of ‘Indian’ appears in 
Section 19 and states that “[f]or the purposes of this Act, Eskimos and other aboriginal peoples 
of Alaska shall be considered Indians.” 87  For tribes outside of Alaska, there has been extensive 
litigation over what it means for a tribe to have been under Federal jurisdiction in 1934.88  
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However, Alaska Natives including “Eskimos and other aboriginal people” are directly 
recognized as ‘Indians’ within the IRA’s definition.  Therefore, the Secretary has the discretion 
to take land into trust for Alaska Natives.   
 

2. Identification of Requesting Tribe  

Applicants must be tribes or individual Indians.  As such, the beginning of an application should 
state who is applying and how they are eligible for trust land acquisition.  The federal regulations 
governing these acquisitions define “tribe” as “any Indian tribe, band, nation, pueblo, 
community, rancheria, colony, or other group of Indians, including the Metlakatla Indian 
Community of the Annette Island Reserve, which is recognized by the Secretary as eligible for 
the special programs and services from the Bureau of Indian Affairs.”89  The Fee-to Trust 
Handbook also requires a tribe’s name to appear on the list of Indian Entities Recognized and 
Eligible To Receive Services From the United States Bureau of Indian Affairs.90  A list of 
federally recognized tribes is published each year in the Federal Register (which contains federal 
rulemakings and similar documents).91  Because Alaska Tribes qualify as “Indian tribes” and are 
included in the annual list published by the Secretary of Interior, they are eligible to participate 
in the program.    
 

3. Identification of Requesting Individual   

Individual Indians can also apply to have land taken into trust.  Generally, their applications will 
look substantially similar to those of a tribe.  Like tribes, individuals should begin their 
applications by confirming their eligibility.  The federal regulations define an individual Indian 
as “(1) Any person who is an enrolled member of a tribe; (2) Any person who is a descendent of 
such a member and said descendant was, on June 1, 1934, physically residing on a federally 
recognized Indian reservation; (3) Any other person possessing a total of one-half or more degree 
Indian blood of a tribe.”92  When applying, an individual needs to explain which of these factors 
makes them eligible.   
 
Although individuals in Alaska will not likely apply for an on-reservation acquisition, such an 
application would need to include information on the amount of trust (or restricted) land the 
person already owns, and what degree of assistance the individual would need in handling their 
affairs.93   
 

D. Description of Land to Be Acquired in Trust 

BIA regulations require that applications include a description of the parcel to be taken in trust.94  
While the regulations do not provide many details about what is required, BIA’s Fee-to-Trust 
Handbook explains how to describe the land.  The Handbook states that the description is to be 
“in legally acceptable terms that is definite, legally defensible and susceptible to only one 
interpretation.”95 All legal land descriptions will need to include the state, county (borough for 
Alaska), and acreage.96   
 
A common way to describe land and one that Alaska Natives may choose to employ is the Public 
Land Survey System (PLSS).  The PLSS system divides the area surveyed into 36 square mile 
blocks and further divides those blocks into smaller sections.97  Example 2 in the Model 
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Application uses a PLSS description.  If a tribe uses a PLSS description, the Fee-to-Trust 
Handbook states that it needs to include the Township, Range, Principal Meridian, Section(s), 
Government Lots or Aliquot Parts.98  This information helps define the size of the property and 
helps situate it in comparison to a tribe’s reservation or state boundaries.  Not all lands have been 
mapped using the PLSS system.  Therefore, applicants can use other methods like metes and 
bounds for their land descriptions.  If using metes and bounds, the description needs to 
mathematically close on itself (form a shape with no gaps), and the point of beginning (where the 
survey begins) needs to be easily located on the ground.99  It would be helpful to include a map 
of the parcel depicting its boundaries and location if one is available.   
 
After the application is submitted, BIA will review the description of the land.  This will include 
conducting a legal Land Description Review (LDR).100  The LDR confirms the land description 
in the application.  A LDR is completed by BIA or a tribal official in collaboration with a 
cadastral surveyor, a Certified Federal Surveyor, or a pre-approved Agency or Tribal Official or 
Agent who has completed the DOI certification program.101  The land description is an integral 
part of the application and helps BIA understand where the parcel is and how it can meet the 
tribe’s or individual’s needs.   
 

E. Secretarial Authority to Accept Land into Trust    

This section of the application describes the Secretary’s authority to grant the request and take 
the land into trust.  It should state that the Secretary’s authority comes from Section 5 of the IRA 
which appears in the U.S. Code (where U.S. laws are systematically arranged by subject matter) 
at 25 U.S.C. § 5108.  As noted in the History of Fee-to-Trust Acquisitions in Alaska earlier in 
this Guidebook, Section 5 of the IRA was extended to cover Alaska in 1936 (in a law often 
called the “Alaska IRA”).102  This extension was not revoked in any subsequent statutes and, 
therefore, this section of the IRA gives the Secretary authority to take land into trust for the 
benefit of the Alaska Native tribe or individual applicant.   
 

F. Tribal Authority to Request that Land be Taken into Trust 

It is not required for a tribe’s government to issue a resolution to have land taken into trust.  
However, if the tribe creates a resolution in accordance with its constitution to ask the Secretary 
to take land into trust, the resolution can be attached to the application.  Attachment II of the 
Model Application is an example of such a resolution from the Crow Tribe of Montana.103  Each 
tribal resolution will be unique based on the governing structure of the tribe and the parcel of 
land being taken into trust.  Attachment II serves as one example of how a tribe has structured 
such a resolution in the past.   
 
Individual applicants do not need to seek a formal resolution from their tribal government to 
submit an application to have land taken into trust.   
 

G. Acquisition Policy (§ 151.3) 

Land can only be acquired into trust for a tribe if it fulfills one or more of the following three 
criteria:   
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(1) When the property is located within the exterior boundaries of the tribe’s 
reservation or adjacent thereto, or within a tribal consolidation area; or 

(2) When the tribe already owns an interest in the land; or 
(3) When the Secretary determines that the acquisition of the land is necessary to 

facilitate tribal self-determination, economic development, or Indian housing104  
 
Applications can satisfy more than one of these criteria.  Applicants should be sure to describe 
all of the criteria that their land fulfills to assist BIA in understanding the fee-to-trust application.  
The most relevant criteria for tribes in Alaska are (2) and (3).   
 
On-reservation acquisition applications meet criterion (1) which will be rare in Alaska.105  
Having a well-defined legal land description, detailed in Section IV. D. above, will help 
applicants to know whether their land is adjacent to or within the tribal reservation and determine 
whether their land is able to be taken into trust under criterion (1).   
 
Criterion (2) is satisfied when a tribe has a property interest (often ownership) in the land to be 
acquired.  Fee simple ownership achieves this criterion.  As discussed above, fee simple 
ownership is what most people think of as land ownership.  It includes the ability to exclude 
persons from the land, along with being able to sell or lease it.   
 
Criterion (3) is the broadest and can be met in a number of ways.  Tribal self-determination can 
encompass trust acquisition of land that houses tribal government buildings.106  It can also 
include taking land into trust for a tribal wildlife preserve that is administered by the tribe.107  A 
tribe could build new housing for its members or build a shop to provide jobs and economic 
development.  As this criterion is so broad, it is important for the applicants to express as 
specifically as possible how their proposed use of the land is necessary to facilitate tribal self-
determination, economic development, or Indian housing.   
 
For applications from individuals, land can only be acquired if it meets one or both of the 
following criteria: 
 

(1) When the land is located within the exterior boundaries of an Indian reservation 
or adjacent thereto; or 

(2) When the land is already in trust or restricted status108 
 
Individual applications for on-reservation acquisitions are likely to be rare in Alaska.  BIA has 
not defined “adjacent” in its regulations, but it has interpreted the word narrowly.  In an IBIA 
case, the board did not reverse a finding by the Area Director that a piece of property 
approximately a half-mile from the reservation was not adjacent and could not be taken into 
trust.  Therefore, while adjacent does not have to mean contiguous (sharing a border), BIA 
appears to consider adjacency narrowly.  However, it is possible for BIA to waive its regulations 
and take land into trust for an individual when the land is not adjacent.109   
 
Individual applications in Alaska are more likely to qualify under the second criterion.  
Restricted properties are those that are inalienable, such that BIA must approve any change in the 



Putting Land in Trust: A Guidebook for Alaska Native Tribes and Individuals 

14 

status of the land, like selling it or obtaining a mortgage on it.110  Restricted properties in Alaska 
were likely received through either the Native Allotment Act or the Native Townsite Act.111   
 
Apart from the two criteria above, BIA also cannot take land into trust posthumously.  Therefore, 
if the applicant dies, the application cannot move forward.112   
 

H. BIA’s Criteria for Reviewing Applications  

BIA uses the criteria in 25 C.F.R. § 151.10 and § 151.11 to evaluate on- and off-reservation trust 
acquisitions, respectively.  The DOI Fee-to-Trust Handbook states that the government’s 
analysis of the application “must be based on facts contained in the record.”113  Therefore, it is 
important to include information in the application that will assist BIA in assessing these criteria.  
The factors will be listed and then described below.   
 
Both on- and off-reservation applications are assessed through the following criteria, except that 
provision (d) is not considered in reviewing off-reservation applications: 
 

(a) The existence of statutory authority for the acquisition and any limitations 
contained in such authority;  
(b) The need of the individual Indian or the tribe for additional land;  
(c) The purposes for which the land will be used;  
(d) If the land is to be acquired for an individual Indian, the amount of trust or 
restricted land already owned by or for that individual and the degree to which he 
needs assistance in handling his affairs;  
(e) If the land to be acquired is in unrestricted fee status, the impact on the State 
and its political subdivisions resulting from the removal of the land from the tax 
rolls;  
(f) Jurisdictional problems and potential conflicts of land use which may arise; 
(g) If the land to be acquired is in fee status, whether the Bureau of Indian Affairs 
is equipped to discharge the additional responsibilities resulting from the 
acquisition of the land in trust status[; and]  
(h) The extent to which the applicant has provided information that allows the 
Secretary to comply with 516 DM 6, Appendix 4, National Environmental Policy 
Act Revised Implementing Procedures, and 602 DM 2, Land Acquisitions: 
Hazardous Substances Determinations.114 

 
In addition, the following criteria are applied in reviewing off-reservation applications:  
 

(b) The location of the land relative to state boundaries, and its distance from the 
boundaries of the tribe’s reservation, shall be considered as follows: as the distance 
between the tribe’s reservation and the land to be acquired increases, the Secretary shall 
give greater scrutiny to the tribe’s justification of anticipated benefits from the 
acquisition.  The Secretary shall give greater weight to the concerns [of state and local 
governments].  
(c) Where land is being acquired for business purposes, the tribe shall provide a plan 
which specifies the anticipated economic benefits associated with the proposed use.115  
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1. Scrutiny of Parcel’s Location for Off-Reservation Acquisitions 
(§ 151.11(b)) 

BIA only applies § 151.11 to off-reservation acquisitions.  The Bureau analyzes the distance of 
the parcel in the application from state boundaries and the distance to the tribe’s reservation.116  
Greater weight is also given to comments from state and local governments for off-reservation 
acquisitions.117   
 
Unlike many tribes applying to have land taken into trust, Alaskan tribes generally do not have 
reservations, but BIA may still consider the distance between the land to be acquired and the 
tribe’s recognized traditional homeland or headquarters.118  For an Alaska tribe with no 
reservation, BIA has considered where the parcel of land was in relation to the tribes recognized 
traditional homelands.119  Outside of Alaska, for example, this distance was an issue in a Record 
of Decision for the Shawnee Tribe, which has no reservation.120  For Alaska Native applicants in 
the future, BIA may similarly consider the distance between tribal headquarters or traditional 
homelands and the parcel in the application.  When possible, tribes should include in their 
applications the distance between the parcel and their headquarters or traditional homelands to 
help BIA in analyzing this factor. 
 
BIA gives greater scrutiny to the tribe’s anticipated benefits and its justification the further the 
parcel is from the tribe’s reservation or headquarters.  For example, BIA did not show concern or 
higher scrutiny for a parcel located 15 miles from the reservation boundary that was 328 miles 
from the state border.121  However, in a separate case, BIA did put more scrutiny on a parcel that 
was located 170 miles from the main tribal offices and only 28 miles from a state border.122  The 
3-hour driving distance did not categorically disqualify the site but raised significant concerns 
and contributed to the tribe’s application to have land taken into trust being denied.123   
 
BIA also weighs the concerns from state and local governments against the anticipated benefits 
to the tribe.124  The anticipated benefits can be drawn from the business plan (see Section IV. H. 
10)125 or other sections of the application.  Generally, the further the land is from the tribal 
headquarters, the more BIA will scrutinize expected benefits to the tribe.  If these benefits do not 
outweigh the concerns by the state and local governments, then the application might not be 
approved.   
 

2. Existence of Statutory Authority (§ 151.10(a)) 

For Alaska Native applicants, this criterion is easily satisfied.  This concerns whether the 
Secretary can take land into trust for the individual or tribe under Section 5 of the IRA or another 
statute.  This analysis generally focuses on the definition of ‘Indian’ within the IRA because the 
Secretary can only take lands into trust “for the purpose of providing lands for Indians.”126  
Section 19 of the IRA defines the term ‘Indian’ as including:  
 

all persons of Indian descent who are members of any recognized Indian tribe 
now under Federal jurisdiction, and all persons who are descendants of such 
members who were, on June 1, 1934, residing within the present boundaries of 
any Indian reservation, and shall further include all other persons of one-half or 
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more Indian blood.  For the purposes of this Act, Eskimos and other aboriginal 
peoples of Alaska shall be considered Indians.127   

 
For applicants outside of Alaska, there has been extensive litigation over what it means for a 
tribe to have been under federal jurisdiction in 1934.128  However, as tribes in Alaska are 
included in the definition, satisfying this criterion will be straightforward.   
 

3. Need for Additional Land (§151.10(b)) 

This criterion is less stringent than the word “need” would suggest.  The applicant is not required 
to explain why having the land in trust status is more beneficial than keeping the land in fee 
simple ownership status.129  A tribe’s need to have land taken into trust can take a number of 
forms.  In general, applicants should tie their need to their statements about the “acquisition 
policy” (housing, economic development, or self-determination) to help BIA evaluate their 
application.   
 
This need can be justified in a number of ways and is often closely linked to the next criterion, 
the purpose for which land will be used.  In past applications, BIA has assessed this “need” 
factor in many ways, including by looking to the amount of trust land per tribe member,130 the 
need for additional land for housing or economic development,131 and putting tribes in a better 
position to bid for grants or qualify for funding.132   
 
Economic development can take many forms including operating gaming facilities133 or shops or 
even a gas station,134 and each tribe should determine what kind of business enterprises serve 
their members and region.  Additionally, tribes without any land in trust135 may consider and 
express in their application whether establishing a land base would assist with the promotion of 
economic development through the establishment of a sustainable revenue base, or help tribes 
access BIA programs that require possession of trust lands.   
 
Tribes can also establish a need involving housing.  This can include requesting to have land 
taken into trust due to a lack of land suitable for development where the acquisition will facilitate 
building affordable housing units for tribal members.136  A tribe can also use revenue from 
economic development to support programs that subsidize the rent or housing needs of its 
members.137   
 
Need can also be satisfied by explaining that the proposed use will alleviate a budget shortage 
and allow the tribe to provide services to its members.  This situation can arise, for instance, 
when a tribe’s increasing membership is leading to higher expenses.138  However, in the past, 
BIA has not approved applications whose proposed land use alleviates only a small portion of 
the tribe’s anticipated budgetary gaps.139   
 

4. Purpose for Which Land Will be Used (§ 151.10(c)) 

The purposes for which the land will be used will be closely tied to the need for additional land.  
This section of the application should describe the tribe’s plans for when the land has been taken 
into trust.  It should explain how the purpose will address the need asserted in the previous 
section of the tribe’s application.  The purpose does not have to involve changing the land use. 

https://plus.lexis.com/api/document/collection/statutes-legislation/id/8S9D-WBH2-D6RV-H0BM-00000-00?cite=25%20USCS%20%C2%A7%205129&context=1530671
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140  This can include having land taken into trust for cultural and recreation purposes141 or to 
continue a tribal wildlife preserve.142  Applicants should provide information to help BIA 
understand its future plans for the parcel and how the proposed (or continuing) land use will 
assist the tribe. 
 

5. Individual Indian’s Need for Assistance in Handling their Affairs 
(§ 151.10(d)) 

BIA has not issued guidance on how the amount of land owned by an individual compares with 
an individual’s need for assistance in handling business matters.143  BIA looks at whether the 
individual is capable of attending to their own affairs.  In past decisions, BIA has considered an 
individual’s education and work history in deciding whether to take their lands into trust.144  
Additionally, BIA does not accept the potential future need for government supervision as 
support for a present inability of an individual to manage their affairs.145  For example, BIA does 
not consider possible future health care needs to support a current application for trust land.  
When applying, an individual should include any factors that currently contribute to needing 
assistance in managing their lands to have them taken into trust.   
 

6. Impact on State and Local Tax Rolls (§ 151.10(e)) 

Tax issues can be very contentious in the acquisitions of land in the lower 48 states.  For Alaska 
tribes, however, impacts on state and local tax rolls will only apply to tribes in boroughs that 
have the authority to levy property taxes.  In addressing tax issues, BIA only looks at information 
for the parcel described in the application.  It does not look at the cumulative impacts of possible 
future trust acquisitions.146  This was even true when a tribe has submitted multiple fee-to-trust 
applications at the same time.147   
 
It is unlikely to occur or be needed in Alaska, but it is possible for tribes to voluntarily contribute 
to local taxes to make up for lost taxes that resulted from having their land taken into trust.148  
Generally, tax issues are less likely to be an issue in acquisitions in Alaska than in other states, 
but Alaska Native tribes or individuals should still include in their application the amount of 
taxes paid on the parcel, if relevant.   
 

7. Jurisdictional Problems and Potential Land Use Conflicts (§ 151.10(f)) 

Land use conflicts may occur if the proposed use is incompatible with the zoning or nearby land 
uses.149  Land use conflicts are not anticipated to be a major issue for tribes in Alaska, but 
applicants should understand how the parcel is zoned.  Land can also be rezoned, if necessary.  
For example, in one Record of Decision for the Kiowa Indian Tribe of Oklahoma, a parcel 
originally zoned for agriculture would be rezoned by the city if the tribe’s application was 
approved.150  It is also possible to mitigate land use conflicts through a buffer zone.151  It is fairly 
unlikely that zoning will greatly affect fee-to-trust applications in Alaska, but, if necessary, tribes 
can attempt to change the parcel’s zoning or propose a buffer zone within their land use plan.  
 
BIA often looks to potential issues with law enforcement, fire, and emergency services.  If a tribe 
has signed any memoranda of agreement between the tribe and borough or municipality152 on the 
continuation of these services, they should be mentioned in the application.  If the tribe has any 
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plans to establish a police and emergency response force, information on those plans can be 
included in the application.153   
 

8. Whether BIA is Equipped to Discharge the Additional Responsibilities 
(§ 151.10(g)) 

BIA must evaluate if it has the resources to administer the land being taken into trust.  This 
analysis can be impacted by the distance of the trust land from the BIA office if a tribe would 
need a regular federal oversight presence.154  In past Records of Decision, this has not appeared 
to be a limiting factor for an application to have land taken into trust,155 but in the future, it is 
possible that BIA may find that it cannot take on the extension of duties that would accompany 
taking land into trust. 
 
At the time of writing, there has only been one successful fee-to-trust acquisition in Alaska, and 
it was submitted by the Craig Tribal Association.  This criterion was not an issue in that 
acquisition because the tribe’s trust and native service programs were handled by a service 
provider that worked under the oversight of BIA, and the acquisition was not anticipated to 
significantly increase the service provider’s responsibilities.156  The decision also noted that BIA 
was prepared to take on additional duties should the service provider feel BIA would better 
handle them.157   
 
Applicants may address any known mitigating factors like the tribe having contracted to perform 
BIA functions158 or if the new trust land is located close to lands already managed by BIA,159 but 
it is uncertain whether BIA’s capacity to discharge additional responsibilities will present a 
challenge to applications to have land taken into trust in Alaska.   
 

9. Compliance with NEPA and 602 DM 2 (§ 151.10(h)) 

BIA must comply with national environmental rules and DOI hazardous remediation policies 
when assessing applications.  Specifically, under the National Environmental Policy Act 
(NEPA), BIA will assess the potential environmental impacts of the requested acquisition.  And, 
under a DOI policy known as “602 DM2, Land Acquisitions: Hazardous Substances 
Determinations” (or simply “602 DM 2”), BIA must check for any existing hazardous 
contamination on the site.  (NEPA and 602 DM 2 are discussed further in Section V.C below.) 
 
For their part, applicants should be aware of the possibility that the land may contain hazardous 
contaminants, in which case the applicant may need to clean up, or remediate, the land before 
BIA will grant a fee-to-trust acquisition application. 
 
BIA will consider “the extent to which the applicant has provided information that allows the 
Secretary to comply with [NEPA and 602 DM 2].”160  There is limited guidance on what 
information the applicant should include, but applications could cover any known information on 
how applicants’ plans are likely to impact the environment, or any known information about 
hazardous contamination on the land to be held in trust. 
 
If applicants have had a so-called “Phase I Environmental Site Assessment” conducted, they can 
include that information with their application.  These assessments evaluate evidence of 
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contamination due to hazardous substances.  However, applicants are not required to procure an 
environmental site assessment as part of the trust acquisition process.161   
 

10. Plan for Land Being Acquired for Business Purposes (§ 151.11(c)) 

A business plan must be submitted when the land is being taken into trust for business purposes.  
This section only applies if the acquisition is off-reservation.  No plan is needed if the land is not 
being acquired for business purposes—for instance, if the parcel is being taken into trust for 
recreational purposes.162  If a tribe intended to bring land into trust with no change to its current 
use, the tribe may not need to submit a business plan, but instead should make clear that there is 
no anticipated business purpose.   
 
Business plans need to speak to anticipated economic benefits associated with the proposed use 
of the land.  The business plan can take multiple forms.  Some tribes have included information 
on the number of jobs the plan is expected to create, including any jobs anticipated from the 
construction of a facility and the estimated increase in income that will be generated.163  The 
plans can also speak to how those anticipated economic benefits will be used.   
 
Section IV has outlined the criteria that BIA uses to assess applications.  This information can 
assist applicants as they craft their applications.  The next section discusses what happens after 
an application is submitted to BIA, including how BIA handles incomplete applications and how 
to challenge or “appeal” a decision.   
 
V. AFTER THE APPLICATION  

A. Timeline 

The amount of time it takes to process an application can vary drastically.  In 2005, the median 
time for a decision on an application was 1.2 years, with application times ranging from 58 days 
to 19 years.  As DOI has recently started accepting applications from Alaska, it is unclear how 
the timeline for this state will compare to applications from elsewhere in the United States.   
 

B. Incomplete Applications  

After a tribe or individual submits an application, BIA will review it and determine if anything is 
missing.  If so, BIA will notify applicants.  BIA will send a written notice that includes 
information on the missing portions of the application and a deadline to return the needed 
portions.164  BIA’s Fee-to-Trust Handbook generally gives applicants 30 days to supply the 
incomplete portions; however, this timeline is not set directly by statute or regulation and could 
vary.165  If the applicant does not supply the needed information, BIA will issue a final notice.166  
Typically, BIA gives the applicant 45–60 days to respond to the final notice before deeming the 
application inactive.167  Again this timeline is set by the Fee-to-Trust Handbook and not the 
statute or regulations.  As the timeframes to respond to incomplete application notices are fairly 
short, applicants should be aware of these deadlines and prepare to meet them if necessary.   
 



Putting Land in Trust: A Guidebook for Alaska Native Tribes and Individuals 

20 

C. Environmental Assessments  

This section outlines the environmental reviews that occur when BIA is assessing an application.  
After an application is submitted, BIA must comply with NEPA when it decides whether to take 
the land into trust (see also Section IV.H.9 above). 
 
NEPA’s purpose is to aid the federal government in making informed decisions about the likely 
environmental effects of alternative courses of action.  Specifically, for all major federal actions 
significantly affecting the quality of the human environment, the government must assess those 
actions’ environmental impacts (see Section V.C. for further discussion).168  BIA, therefore, 
must determine if granting a given fee-to-trust application will fall within a “categorical 
exclusion,” or if it will significantly impact the quality of the human environment.  For actions 
that are not categorically excluded, BIA first conducts an “Environmental Assessment” (not to be 
confused with an environmental site assessment in the hazardous remediation context—see 
below) to determine whether granting the application will significantly impact the human 
environment.  
 
BIA’s first step in the NEPA analysis is to determine that taking land into trust constitutes a 
major federal action.  Then, BIA determines if the site fits a categorical exclusion.  DOI’s 
Departmental Manual lists a number of actions that would fall into this exclusion, including 
“approvals or grants of conveyances and other transfers of interest in land where no change in 
land is planned.”169  A categorical exclusion finding satisfies BIA’s compliance with NEPA.170   
 
If a trust application does not fall into one of the categorical exclusions, BIA conducts an  
Environmental Assessment, in which BIA analyzes alternatives to the proposed use including a 
no-action alternative where the land will not be transferred into trust.  It will then look at a 
number of environmental factors including but not limited to impacts on land resources, water 
resources, biological resources, air quality, cultural resources, visual resources, noise, 
transportation and circulation, land use, and hazardous materials.171  A “finding of no significant 
impact” might then be issued at the end of an Environmental Assessment.   
 
Otherwise, if BIA finds significant impacts, BIA must prepare an Environmental Impact 
Statement (EIS).  An EIS is, in effect, a more in-depth Environmental Assessment.  EISs are 
often lengthy and can take a long time to prepare.172  In addition, public comment periods are 
required.173  At the end of the EIS process, BIA can still choose to take land into trust even if the 
impacts cannot be mitigated.  NEPA sets out a procedure that the agency needs to follow but 
does not dictate the agency’s decision.     
 
Under 25 C.F.R § 151.10(h), BIA also must comply with 602 DM 2 by addressing any 
contamination of the land due to hazardous material, including petroleum products, nuclear 
source material, and substances listed under the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA, more commonly known as Superfund).174  DOI has 
a policy to minimize its potential liability from acquiring real property that is contaminated by 
hazardous substances.175  Thus, BIA may need to conduct a Pre-Acquisition Environmental Site 
Assessments to determine the levels of contamination at the site and to preserve defenses to 
liability under federal statutes like CERCLA.176  These environmental site assessments must be 
completed before taking title and within one year of the date of acquisition.177 
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Properties with hazardous contamination may need to be cleaned before being placed in trust.  
Nonetheless, it is possible for the Secretary or an authorized representative to approve an 
acquisition even for contaminated land.178  The level of official who must grant that approval 
will depend on the anticipated clean-up costs.179  At the time of writing, it is unclear how much 
liability BIA is willing to assume when bringing land into trust, or whether BIA will not approve 
acquisitions whose remediation costs exceed a certain level. 
 

D. Comments by State and Local Government  

For both on- and off-reservation acquisitions, BIA is required to notify state and local 
governments that have regulatory jurisdiction over the land.180  These comments are especially 
important for off-reservation applications because BIA is required to give such comments greater 
weight.181   
 
BIA specifically requests comments on the “acquisition’s potential impact on regulatory 
jurisdiction, real property taxes and special assessments.”182  Requests for such comments 
include information on the parcel as well as the applicant’s name.183  Generally, BIA gives state 
and local governments 30 days to respond with their comments, although governments may ask 
for an extension.184   
 
BIA will send the comments they receive from state and local governments to the applicant.  The 
applicant then can respond to those comments.185  BIA generally gives applicants 30 days to 
respond, but that time is not set by statute or regulation.186 
 

E. Title Status 

If BIA decides to take the land into trust from unrestricted fee status, the applicant must show 
that they have title to the land.  To do this, the applicant will need to produce the deed to the 
parcel.187  If the applicant does not yet have title to the land, they will need to provide (1) a 
written agreement from the entity that will be transferring the land to the applicant, stating that 
the title will be transferred to the United States on behalf of the applicant, and (2) evidence of the 
entity’s title to the land.188 
 
The applicant will also need to show either a current title insurance commitment or “policy of 
title insurance issued to the applicant or current owner and an abstract of title dating from the 
time the policy of title insurance was issued to the applicant or current owner to the present.”189  
A title insurance commitment is a document where the title insurer discloses all liens, defects, 
and burdens and obligations that affect the parcel of land.190  The abstract of title is a document 
that shows the chain of title for the parcel.191  Both of these processes establish the applicant’s 
ownership of the land so that it can be acquired by the U.S. government and put into trust.   
 

F. Right to Appeal  

If a tribe or individual’s application is denied, BIA will promptly provide the applicant with an 
explanation of the denial and a notification of any right to file an administrative appeal.192  
Appealing a BIA decision can be a lengthy process.  In 2005, the average time an appeal was 
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pending was almost three years.193  To appeal a decision, the challenging party needs to submit a 
notice of appeal to the office that made the decision. 
 
Various administrators within BIA can make decisions on fee-to-trust applications, including a 
Superintendent or Regional Director.  After a Secretarial Order in 2021, Regional Directors are 
now able to issue decisions on applications for non-gaming, off-reservation fee-to-trust 
acquisitions.194  Applicants who wish to appeal should confirm which official issued the decision 
before submitting the appeal.   
 
Appeals must be filed within 30 days of receiving the decision.195  Appeals should include the 
name, address, and phone number of the person or group appealing the decision.196  Further, the 
appeal needs to be clearly labeled “NOTICE OF APPEAL” and identify the decision being 
appealed.  The person or group appealing the decision also needs to send copies of the notice to 
interested parties.197  The names and addresses of those parties along with a certification that 
they were sent notice should be included with the appeal.198 
 
A party may also need to send notice of the appeal to the Regional Director or the Interior Board 
of Indian Appeals depending on which BIA official issued the decision on the application.199  
The appeals rights notification sent by BIA will state which office the notice of appeal should be 
sent to. 
 
While not required to be included with the initial notice of appeal, the appealing party must 
submit a statement of reasons within 30 days after the party submits its notice of appeal.200  The 
document should clearly be labeled “STATEMENT OF REASONS” whether it is included with 
the initial notice of appeal or separately.201  
 
Appeals can be brought by both applicants and outside parties like community groups and local 
governments.  Appeals are brought for a number of reasons including that the BIA decision 
maker did not sufficiently consider all necessary criteria described above in Section IV.202  It is 
important to be aware of the short timeline to submit notice of an appeal (30 days) and to 
recognize that the appeals process can be lengthy.   
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VI. DEFINITIONS, ABBREVIATIONS, AND RESOURCES   

A. Abbreviations   

ANCSA   Alaska Native Claims Settlement Act  
 
BIA    Bureau of Indian Affairs  
 
CERCLA Comprehensive Environmental Response, Compensation, and Liability 

Act 
 
DOI   U.S. Department of the Interior  
 
FLPMA   Federal Land Policy Management Act  
 
IRA   Indian Reorganization Act  
 
NEPA   National Environmental Policy Act 
 

B. Definitions  

Contiguous  In the context of trust lands contiguous means sharing a border with 
another property.  The term is not exactly synonymous with adjacent (see 
endnote 105 for discussion).   

 
Fee land  Lands owned by an individual or entity that are freely alienable without 

federal approval.   
 
Guidebook Putting Land in Trust: A Guidebook for Alaska Native Tribes and 

Individuals (this document).  
 
Indian Section 19 of the IRA partially defines Indian to include “Eskimos and 

other aboriginal peoples of Alaska.” 
 
Indian Country BIA’s definition of Indian Country can be found in 18 U.S.C. § 1151.  

Indian Country means all lands within the limits of any Indian reservation 
under the jurisdiction of the U.S. government.  This can include lands held 
in trust for an individual or tribe.   

 
Model Application  Model Application for Alaska Native Tribes and Individuals Fee-to-Trust 

Land Acquisitions.  This is the Appendix to this Guidebook.  
 
Restricted land In 25 C.F.R. § 151.2, restricted land is defined as “land the title to which is 

held by an individual Indian or a tribe and which can only be alienated or 
encumbered by the owner with the approval of the Secretary because of 
limitations contained in the conveyance instrument pursuant to Federal 



Putting Land in Trust: A Guidebook for Alaska Native Tribes and Individuals 

24 

law or because of a Federal law directly imposing such limitations.”  
Restricted land is land that needs approval by DOI to be conveyed.   

 
Split estate If a property is subject to a split estate, rights to the surface and subsurface 

are owned separately and in many cases by separate parties.   
 
Tribe BIA defines a federally recognized tribe as an “American Indian or Alaska 

Native tribal entity that is recognized as having a government-to-
government relationship with the United States, with the responsibilities, 
powers, limitations, and obligations attached to that designation, and is 
eligible for funding and services from the Bureau of Indian Affairs.”203  

 
Trust land  Lands owned by the federal government that are held in trust for the 

benefit of tribes and individual tribal members.   
 
602 DM 2 A section of DOI’s departmental manual that governs the pre-acquisition 

environmental due diligence assessments for real property (i.e., evaluating 
whether land is contaminated by hazardous substances). 

 
C. Resources  

Indian Reorganization Act, 25 U.S.C. § 5108 
 
Regulations governing BIA analysis of applications, 25 C.F.R. Part 151 
 
Treatise on Federal Indian Law: Cohen’s Handbook of Federal Indian Law 
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The following document is a template for an application to BIA’s Alaska Regional Office to 
have land taken into trust by the U.S. government for the benefit of a tribe or individual.  The 
template will address on- and off -reservation applications along with applications by either 
tribes or individuals.  This template is designed to assist tribes and individuals in Alaska in 
drafting applications.   
 
Each fee-to-trust acquisition application will be unique based on the tribe’s or individual’s needs 
and the property.  As such, a group or person applying will need to fill in relevant details and 
make other adjustments as relevant to the applicant’s circumstances. 
 
The template application below uses certain formatting in the following ways: 

 
• [brackets and bold text]: information will need to be filled in 
• italics: examples of text that will need to be adjusted 
• [bracketed, italicized text]: other types of explanatory language, e.g., indicating which 

sections are for tribal applicants and which are for individual applicants  
 
This Model Application addresses the criteria used by BIA when evaluating petitions to have 
land taken into trust.  However, applicants should include all information, including attachments, 
that they feel will support the application.   
 
For further explanation, refer to the above document, Putting Land in Trust: A Guidebook for 
Alaska Native Tribes and Individuals.  
 
If you need assistance or have questions about the process of taking land into trust, you may wish 
to contact the Alaska Regional Office.  Points of contact include:  
 
Eugene R. Peltola Jr.    Colleen LaBelle  
Regional Director    Lands Titles Records Officer 
(907) 271-1572    (907) 271-4593 
       
Glenn Ivanoff     Ronelle Beardslee 
Property Officer    Self Determination Officer 
(907) 271-4508    (907) 271-1712 
Glen.Ivanoff@bia.gov   Ronelle.Beardslee@bia.gov 
 
Alaska Regional Office website: https://www.bia.gov/regional-offices/alaska 
 
Send completed fee-to-trust applications to:  
 

Alaska Regional Office 
Indian Affairs 
3601 C St., Suite 1200 
Anchorage, AK 99503  
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Request by [APPLICANT] to Have Land Taken into Trust by the United States 
 

Identification of Requesting [Tribe or Individual] 
 
[If applicant is a tribe ] 
The [Tribe name as it appears on the list of federally recognized tribes] (“Tribe”) is a 
federally recognized Indian tribe with its Tribal headquarters in [village], Alaska.  The Tribe’s 
constitution was approved by the Secretary of the Interior on [date].   
 
[If applicant is an individual ]   
[Individual’s Name] is a member of the [Tribe], a federally recognized tribe organized under 
the Indian Reorganization Act (hereinafter the Tribe).  The Tribe’s constitution was approved by 
the Secretary of the Interior on [date].  [Individual’s Name] presently has [acres] of land held 
in trust.   
 

Description of Land to Be Acquired into Trust 
 
[Tribe or individual’s name] requests the Secretary to acquire in trust [acreage] acres of land 
(herein termed “[parcel name]”).  The legal description is as follows:  
 
[Example 1]  
Lot Q-3, Subdivision of the unsubdivided remainder of Tract Q, U.S. Survey 2327, 
according to the plat thereof filed December 7, 1988, as plat No. 88-39, Ketchikan 
Recording District, First Judicial District, State of Alaska, containing 1.08 acres. 
 
[Example 2]  
Lot 1, located in the SE 1/4 of the SE 1/4 of Section 9, Township 12 North, Range 6 East, Town 
of Delton (Town), in the State of Wisconsin (State).  
 
[If applicable] Appended is a [survey, map, aerial photograph, etc.] (Attachment I) that 
indicates the boundaries and location of [parcel name].    
 

Secretarial Authority to Accept Land into Trust 
 
The Secretary of the Interior has authority under Section 5 of the Indian Reorganization Act, 25 
U.S.C. § 5108, to acquire land for the purpose of providing lands for Indians.  Congress extended 
Section 5 to Alaska through the 1936 Amendments to the Indian Reorganization Act, 25 U.S.C. 
§ 5119.  Section 5 of the Indian Reorganization Act was not expressly nor impliedly repealed by 
the Alaska Native Claims Settlement Act nor the Federal Land Policy and Management Act.   
DOI has stated that this authority is not constrained by Carcieri v. Salazar and, therefore, the 
Secretary has the authority to take lands into trust from the state of Alaska.   
 

[Tribal Authority for Requesting Land be Taken into Trust – If applicable to tribal 
applicant (not for individual applicants)] 

 
On [date of resolution], [Tribal governing body name] adopted resolution number [number] 
(Attachment II).   
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Acquisition Policy 
 
[If applicant is a tribe ] 
The [Tribe] owns the parcel in fee simple.  It is seeking to have [parcel] taken into trust to 
further [self-determination, economic development, and/or housing].  The land will be used for 
[include purpose].  This plan will help to facilitate the Tribe’s [self-determination/economic 
development/ and or housing]. 
 
[If applicant is an individual ]   
[Individual] owns the parcel in restricted status.  They seek to have the land taken into trust to 
[include a purpose for why land should be taken into trust].  
 

Need for Acquisition 
 
Tribe is located in [town/village] with [number of members] members.  It is currently facing 
[issue].   
[Explain how taking the land into trust will help solve the issue the Tribe is facing like a housing 
shortage, a place to conduct cultural activities, a site for tribal government, etc.  This section 
should speak to why taking the land into trust facilitates tribal self-determination, economic 
development, or housing.] 
 
[If applicant is an individual ]   
[Individual] owns the parcel in fee simple.  [Individual] is seeking to have this land taken into 
trust because they cannot manage their lands.  [Include any information on why the individual 
needs assistance such as education, work history, or any other factor that will help BIA 
determine whether the individual needs assistance.]   
 

Purpose for Which Land Will be Used  
 
The [Tribe] intends to use [parcel] for the following purpose(s).   
[List and explain what the tribe plans to use the parcel for.  This may include housing, cultural, 
uses, business, governmental, recreational, or other purposes.  See below for examples]  
 
[Example 1]   
The Tribe intends to use the parcel to fulfill housing needs of its members.  It plans to construct 
affordable housing units for tribal members.  The tribe currently has 10 families that have 
applied for housing assistance from the Tribe.  This housing project will enable the Tribe to 
assist those members and to continue to support other families that may need assistance in the 
future as the number of members of the Tribe continues to grow. 
 
[Example 2]  
The tribe plans to maintain the current land use.  The land is currently wilderness area that is 
used by tribal members for recreational, cultural, and subsistence purposes.  The tribe seeks to 
have this land taken into trust so that it can establish a land base to support self-determination.  
Taking this land into trust will allow the Tribe more control over access to the area.] 
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[Example 3] 
The Tribe seeks to have land taken into trust that houses Tribal Government offices.  The Tribe 
does not currently have any land in trust and taking this parcel in trust will support the Tribe’s 
self-determination.  It will provide a land base from which the Tribe can provide services to its 
members and protect tribal land for current and future generations.  The land will house 
government offices and an area for the community to gather.  In addition, by taking this land into 
trust, the Tribe can continue to pursue economic development on the parcel and through BIA 
programs only available to tribes with trust lands. 
 
[If off-reservation land is being acquired for business purposes, the tribe must include a plan 
that specifies the anticipated economic benefits associated with the proposed use] 
 

Impacts of Taking Land into Trust on Tax Rolls 
 
[If applicant pays taxes to a borough ] 
The Tribe currently pays $[property taxes paid] to [borough].  The total taxes borough 
property tax revenue for [most recent year in which data is accessible] is $[total tax revenue].  
Removing the parcel does not greatly impact the tax roll because the amount of tax generated by 
this parcel is a de minimis portion of the borough’s overall tax roll.   
 

Land Use Conflicts or Jurisdictional Problems   
 
Upon the Secretary’s decision to accept the [parcel] into trust, the State of Alaska will have 
concurrent criminal jurisdiction with [Tribe] over offenses committed by or against Indians on 
the trust land.  18 U.S.C. § 1162.  The state shall also maintain concurrent jurisdiction over civil 
causes of actions under civil laws of general applicability involving private persons or private 
property that arise on the trust land and to which at least one Indian is a party.  28 U.S.C. § 1360.   
[List any agreements with local law enforcement]  
 
The [parcel] is zoned [zoning] and the area surrounding it are also zoned [zoning].  The Tribe’s 
purpose to [list purpose(s)] are not anticipated to cause any land use conflicts.  [If land being 
placed into trust will cause land use conflicts, explain any mitigating factors like a buffer zone].   
 

Impact on BIA From Acquisition  
 
The acquisition of [parcel] into trust is not likely to impose significant additional responsibilities 
or burdens on BIA.  There are no natural resources on the land that BIA would need to manage.  
[If there are municipal services include the following, if accurate] The Tribe will also pay for 
municipal services related to the parcel.  The Tribe only anticipates requiring BIA management 
assistance with the maintenance of property records.   
 

[Additional Information] 
 
[Include information on any known site contaminations including release or threatened release 
of hazardous substances, oil or other environmental concern] 
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Title Status 
 
The property in question is currently owned in fee by [Tribe].  The Tribe will transmit title to the 
parcel upon the Secretary’s decision to accept the land into trust.   
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Attachment II  
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