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ABSTRACT

This Essay examines professionalism as a tool to subjugate people of color in the legal fi eld.  
Professionalism is a standard with a set of beliefs about how one should operate in the workplace.  
While professionalism seemingly applies to everyone, it is used to widely police and regulate people 
of color in various ways including hair, tone, and food scents.  Thus, it is not merely that there is a 
double standard in how professionalism applies: It is that the standard itself is based on a set of beliefs 
grounded in racial subordination and white supremacy.  Through this analysis, professionalism is 
revealed to be a racial construct.  

This Essay examines three main aspects of legal professionalism: (1) threshold to withstand bias and 
discrimination, (2) selective offense, and (3) the reasonable person standard.  Each Subpart starts 
with a day in my life as an attorney to illustrate how these elements play out.  The final Part details 
ways to disrupt professionalism as a racial construct. 
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was not any rage, thus hug your brother's murderer, proclaim a church bomber 

has been forgiven-be gracious and dignified. The question remained: Why did I 

have to build my tolerance threshold to acclimate to a hostile environment but the 

people creating that environment could remain the same? 

Perhaps the greatest irony is that the threshold standard is seen in the remedy 

for discrimination itself. The American Bar Association adopted a rule that 

incorporated discrimination as misconduct. Under 8.4(g), it is professional 

misconduct for a lawyer to: 

[E]ngage in conduct that the lawyer knows or reasonably should
know is harassment or discrimination on the basis of race, sex,
religion, national origin, ethnicity, disability, age, sexual
orientation, gender identity, marital status or socioeconomic
status in conduct related to the practice oflaw.16 

Most states have adopted the ABA's rules on professional conduct, 

thereby incorporating a measure for disciplinary procedures. The Chair of the 

Committee on Standards of Attorney Conduct of the New York State Bar 

Association stated: "Although Rule 8.4(g) does not expressly state that a 

complainant must exhaust administrative and judicial remedies before filing a 

discrimination complaint with a grievance committee, that is how the rule 

operates on a practical level." 17 The expectation to exhaust all remedies 
before filing a complaint under the rule effectively operates to force 

individuals to withstand bias and discrimination for a longer period of time 

than they would if they immediately sought relief. The abusive conduct is 

deprioritized, and the burden is placed on the complainant to prove that they 

tolerated a sufficient amount ofi t. 

One of the main mistakes of the legal profession is to approach bias and 

discrimination complaints as personality conflicts. For example, sexual 

harassment in a legal office may be seen as two attorneys who do not get along 

rather than one lawyer harassing the other. Since attorneys, particularly from a 

marginalized group, are expected to have a high threshold to absorb bias, the 

imbalance of power in these situations may be ignored. The same happens in 

the courtroom. In my case when opposing counsel yelled and talked over me, 

the judge kindly asked her at least eight times to allow me to finish my sentence. 

There was no admonishment: "If you do not stop, I will hold you accountable, 

hold you in contempt, or stop the proceeding." Instead, it appeared as two attorneys 

16. MODELRULESOFPRO.CONDUCTr. 8.4 (AM.BARASS'N 2016).
17. Brandon Vogel, Public Comments Requested: Proposal to Adopt ABA Model Rule 8.4(g) in

New York's Rules of Professional Conduct, N.Y. STATE BAR Ass'N (Mar. 25, 2021),
https://nysba.org/public-comments-requested-proposal-to-adopt-aba-model-rule-8-4g-in­
new-yorks-rules-of-professional-conduct [https:/ /perma.cc/2HZS-FCTG].
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personality and behavior is crucial because many believe a person can correct 

another's behavior-but not their personality. Third, people accept the harmful 

behavior. Fourth, any challenges to the harmful behavior are seen as a personal 

character attack rather than rectifying harm. 

During my tenure in the legal field, I have observed how these four stages 

unfold, particularly when the person engaging in harmful conduct is a white male. 

Once in conversation with attorneys, one mentioned a white male judge who was 

known to have a moody disposition. He remarked with a chuckle, "We call him 

Grumpy Grandpa." The judge's disgruntled disposition was transformed into a 

charming quirk that humanized him. For all intents and purposes, his behavior 

was unprofessional. A judge's demeanor is essential to the role, especially when 

interfacing with litigants who are traumatized or stressed by the eviction process. 

Yet not only was the harmful effect ignored, it was turned into an attribute of his 

personality. There is also another layer as to why this harmful behavior is 

attributed to charm or humor. The act of humiliating, regulating, or rebuking 

people of color, especially in a public setting, has historically been a form of 

entertainment. From lynching as an American pastime to interactions with the 

police to degrading interactions in the workplace, inflicting pain on people of 

color is a public sport. Thus, when a person perpetuates this harm, they are seen 

as humorous because their actions are amusing for some to watch. 

This begged the question: If a person of color or woman judge came in every 

day for years with a grouchy disposition, would they also be likened to charming 

or would they be perceived as unprofessional and temperamental? 19 Conversely, I 

have also observed some judges of color attempt to implement order in their 

courtrooms by chiding attorneys who engage in conduct that is racist, misogynistic, 

or otherwise discriminatory. In response, their judicial temperament and bias 

19. A group of judges of color issued a report on institutional racism within the New York

court system. See THE JUDICIAL FRIENDS ASSOCIATION, RE PORT TO THE NEW YORK
STATE COURT'S COMMISSION ON EQUAL JUSTICE IN THE COURTS 45 (2020),
https:/ /www.nycourts.gov/Legacy PD FS/ip/ ethnic-fairness/ pdfs/J udicial-Friends-Report­
on -Systemic-Racism-in-the-NY-Courts.pdf [https://perma.cc/9237-XQRT] ("Housing Court
does not reflect the diversity of the community, either ethnically or with respect to race. This
diversity is lacking both in the judiciary and among court attorneys. For example, in Kings
County, over 80 [percent] of the population which utilizes the court as litigants are people of
color. Further, these litigants are typically unrepresented. Of the fifty (50) New York City
Housing Court Judges, fifteen (15) judges are assigned to Kings County, yet there are only three
(3)  judges of color in the borough."). Similarly, a group of Latinx and Hispanic judges in New
York courts issued a report noting that out of fifty Housing Court judges, only four are Latinx.
See SALLIE MANZANET-DANIELS, OVERVIEW OF LATINOS/HISPANICS IN THE NEW YORK
COURT SYSTEM 2020 (2020), https:/ /www.nycourts.gov/LegacyPDFS/ip/ethnic­fairness/
pdfs/Overview-of-Latino-Judges-2020. pdf [https:/ /perma.cc/E63P-LP94].
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